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The parties agree that the provisicns of section 232(1) of the Act shall apply,
including final state and federal interpretive regulations in effect from time

to time.

- - -« -« -« =~ - - -Footnotes- - - - - - - - -

.. n3 In:making theif recommendationq both the Department and che ALJ noted
that the ElghL Circuit Court of Appeals had stayed 47 C.F.R. § 51.809, the
go-called "pick and choose" rula. The fact that subsequently the Eighth Circuit
Court of Rppeals has issued a final order striking down the "pick and choose™
“rule . {July 186, 15897) ctrengthens their recommendations and the Zurther
demonstrates the reasonableness of the Comnmission's decision on this iggue.
- - - -End Footnotes- - - - - - - - - - -

[*a1]

K. Péints onIncercdanCtion,

The part*es could noc agree an whlch of them should determine the paints of
. 1 m:erconnectlon

1”-Aws

:AWS argued tha. it is entltled td interconnection at whatevar point it believes
ie anhn;cally feasible’ subject to the same reasonable space and equipment

. limitations that. are imposed on other LECs and incumbent LECs. AWS algo
-claimed_that,lt ‘entitled to physical collocation for remote switching units

' (RSUg) and:digital laop carriérse (DLCs) or virtual collocacion. AWS cited
Federal :Act Sections 251(c) (2) ‘and (6), FCC Rule 51.305, and FCC Order,
_paragraphs 212 and 573, in support of its positioens.

..AWS also- argued that USWC is not-entitled to select points of interconnection.

AWg atatad that the burden was on USWC to demonstrate with clear and convincing
‘evidence: that a requested, point of interconnectiorn is not technically feasible

. and alleged that USWC has not demonstrated any infeazible interconnection i R

this proceeding.
2. USWC

USWC stated that it would offer thc choice of virtual collocation, physical
collocatlon, or mid- apan meet. arrangements as the points of interconnection if
they are technically ‘feasible. Additional points of ‘intercomnnection [*a2]
must be requesred via the bona fide request process.

3. The Dapartment

The Department supported AWS' right to determine where to interccnnect subject
to ‘interconnection points being technically feasible for USWC. The Department
cited the Commission's decision in its ORDER RESOLVING ARBITRATICN ISSUES issued
December 2, 1996 in the Congolidated Arkitration Case. In that Order! the
Department noted, the Commigsion required USWC to allow intercomnection at any
technically feasible point cn its network requested by the CLEC.

LEXIS*NEXIS LEXIS-NEXIS ) LEXIS: NEX'

A Amesnlonr o e Raed Flarves mbe

g A mievbns of the Racd Elocvicr ple gramp -e\A Aktdec, 4 ln: Reed Blorwirs plo gman

[}
[
(‘l

s




. - - N ¢ - ] I LAV LY 1 A At -d e P ICEY S,
Y i i oy CJd [S1W7 N (S VA [ 7o FLWAV WP} Ry A
b ) 171

X Pape 22
1997 Minn. PUC LEXIS 118, *42 LEXSEE

4. The AL

The ALY agreed with the Departmant that the Commissicn/ should adopt language
similar, to.what it adopted -in the Consclidated Arbitration Order, providing that
AWS should be entitled to anerconnect its network with USWC at any pcint that
is tcchnically feasible subject to space and equipment limitatcions.

5. CommissiOn Action

A The Federal Act and- FCC rules are clear. AWS has the right to interconnect and
USWC will be regquired to-allow interconnection at any technically feasible point

on the network that AWS requests.
L. One-Mile Distance,Mid§Spad Meet Point

1. Uswc

USWC prcposed that: a lz.mlt be placed on the length of facilities (*43] that
USWC must construct o establlah a mid-span meet point arrangement. USWC stated

' that a reasonable -standard would be. to limit USWC's construction obligation to
no ‘more than one€ mile of.. fac111c1es and nc more than one-half the distance of
jointly" provxded facilmtlaa,'uswc'alao recommended that direct trunks should be

 establlsth when' traffic between USWC and AWS exceeds 512 CCS. USWC explained
that. the- reason for thia- recommandatzon is to ensure an efficient mix of direct
trunk transport and tandem. swltching '

AWS

Aws ob]ected tc USWC's proposal ‘arguing that the Federal Act and FCC Order
allow AWS to ‘selact any cechnlcally feasible method of interceonnection and
access. to unbundled network.elemencs with no limitation on distanca.

AHS noted chac USWC's proposed one mile limitation for meet points {s contrary’
ta what Uswe agreed to in the consolidated arbitration proceeding and argued
that USWC ‘should not be pprmitted to discriminate against AWS in this proceeding
by arbitrar;ly 1mpoglnq s distamee limitation which sghirtcs the costs of

'lnCerconnectxon to ANWS .

Aws prnposed that -the companles negotlate meet points and each party should be
,fesp9351b;e for costs to con5QIucL [*a4) facilities to the meet points.

3. ThevDepaitment

 Tbe Deparrmenc c1ted the cOmmlgelon 5 ORDER RESOLVING ARBITRATION ISSUES issued
December 2, 1996 in which thé Commission noted that USWC agreed to negotiate :
mid-span meet points of interconaection without any presaet distance limitation.
The Department recommended a similar determination in rhis proceeéing that no
digstance limit be set.

4. The ALJ.
\

The ALJ recommended the same treatment in this docket as the Commission adopted
<in the Consgolidated Arbitratfion Proceeding, i.e. to not limit the distance for
meet points.
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5. Commigsion Action

~ The Commisaion finds that the Federal Act and FCC Orxder allow AWS to select any
technically feasible method of interconnection and access to unbundled network
eleménts ‘with no limitation on distance. Accordingly, the Commission will not
accept. USNC's. pzopoaal and will adopc AWS' no limit midspan meet point

recommendatlon

M. Col1dcation of AWS' RSUs and DLCs

1. AWS : .

AWS sought - authority ta collocate remote gwitching units (RSUs) and digital loop
carrier 8ystems - (DLCQJ at USWC premises. AWS argued that USWC's opposition to
collocation of any equlpmenc ‘that is not “transmission [¢45] equipment" is
,contrary to FCC and Minnesota Commlﬂﬂlcn decisions. AWS acknowledged that the ;
FCC stated -that it would ‘nor. 1mmod:ately require an ILEC to permit collocation

of switching equ1pmen: However, AWS stated that the FCC alsc left it to State
Commxssxon 8 to determ1ne whether . particular equipment is used for :
_1nterconnectlon Qr access.to unbundled elements and noted that the Minnescta
.Commisscian determlned in the Consolidated Arbitration Proceeding that

cnllocarlon of RSUs and DLCs equlpmenr is required.

:Furthﬂrmore; accord*ng to AWS, USWC witness Londgren agreed to allow collocation
of RSUs and DLCs ‘consistent. with the Commission's limitations determined in the

,consolldated arbitration proceeding.
2. USWC

CIn itd Brlef USWC withdrew ics objection to collocating RSUs based on the
'Commlssaon’s ‘decision in the Consolldated Arbitration Proceeding. USWC
_acknOWIedged chat the Commlsslon ‘hae adopred AWS' position on collocating in
other arbltraCLOn proceedinga but noted that those decisions. have been appealed.
Pending: the: result of the. appeal, USWC agreed to collocate RSUs in its end

‘offices.
3. The Deparfment

© The Department noted that the Federa] Act and FCC Rules [*46] had been
interpreted’ by the Commission in its decision in the Consgolidated Arbitration
Proceeding. The Department stated that there was no reaeon to change ox modify
the Commission! ‘s earlier decis;on ‘to allow collocation of RSUs and TLCs.

4. The ALJ

The ALJ stated that the Commission has explicitly ordered that U & WEST parmit
RSUs and DLCs to.be collocated. Consolidated Arbitration Order at 16. The
Commisgion found that gcollocated equipment need not be exc1u51vel) used for
interconnection or auccess to unbundled network elements. According to the ALJ,
AWS shauld bhe entitled to phygical collocation of equipment necessarly for
interconnection or access to unbundled network elements, including RSUs and
DLCs.

| LEXIS*NEXIS

G\‘ Neniser (f the Roed [ilsaviar gic geoman

LEXIS*NEXIS ) LEXIS-NEXIS

aa weanber of the Ared Blicvias ph greaae & 8 v mber o e Reed Flacvies pir grous

T .-
T E Y ST

' .y

<o
tag

13

W

lkl
[

..4 N L

a3
[




Ut [ A LAN— KO RYA RS YT
- - - o WL AU SARKKRER Ad - BAMES My oz
SEN DU - 11-14-0/ (-9 i

Page 2«
1997 Minn. PUC LEXIS 118, *46 LEXSEE

S. Commission Action

‘Consistent with its reagoning and action in the Consolidated Arbitration Order,

" the Commnission: will allow the collocation of RSUs and DLCe cn USWC's premises.
It is understood that, as stated in the Consolidated Arbitration Order, RSUs are
not to he usgdvtd avoid toll access charges by USKC.

N. Definitian of. "Collocated Premincs”

1. USWC -
UsSWC argued that the definition of "collocated premiges™ should be restricted to
UBWC's central offjces ([*47) and tandems, in which event requests for

collccacing‘on premises other than tandem and end cffice switching faciliciee
- would not be autcmatically granted but would be based on a kona fide request

process.

- AWS dlsagrePd w1th USNC o proposed definition of "collccated premises." AWS
- .argued: that the Federal Act, Section 251{(c) (6) obligates ILECs to provide
lnondmscrimxn&tcry access -to ccllocated space at ics *premises." AWS corntended
thag the FCC has determlned that premisas include a.broad rxange of facililtjes
”.anludlng céhtfal offices, wire- centers, tandem offices, structures owned or
‘ledged, ‘and any: ocher ‘gtructureg ‘which house network facilities and public
right#- pf way, -ANS asserted’ that USWC's propogsed restriction contradicts the
'-FCC‘q ‘determination that collocation can only be limited if the ILEC
. demonstrates. rhac a particular location is technically infeasible. AWS noted
that USWC has not presented any evidence of infeasibleness of locations at

which AWS seeks collocatxon

“,AW 'urged that its. contract language should be adopted since (acccrding to AWS)
it is conslstent with FCC Rules’ and the Minnegota Commission decicions in the
chsolldaced BArbitration Proceeding. [*#48]

3. Thé,Departmeut

'The Departmenc stated-that the Comm1551on adopted the FCC's position that
.J;COllbgathﬂ must be permltted at LEC central offices, serving wire centers, and
tandem offices, as well as.all buildings or similar structures owned or leased

by the incumbent LEC Lhat house LEC network facilities. The Department stated

that thera isuno-reaécn_to_modify or change the Commission's decision on
collocation in this proceeding.

' 4. The ALJ
The ALJ recommended the same. treatment in this docket as the Commission adopted
in the Consoclidated Arbitration Proceeding. According to the ALJ, "collocated
premigesg® should be broadly interpreted to include all buildings and other
‘structures that contain netwark facilities.
\
5. Commigaion Action
congigtent w;ch its reasoning and action in the Consolidated Arbitration Ordér,

v
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the Commission will not restrict the definition of “collocated premises' to

central offices and tandemg aa urged by USWC.

O. Determination of Exhausted Space

Uswc_propoéed to condition phyaical and virtual collccation on space
availability. The only party to address USWC's proposal was AWS.

2. AWS

A%W5 noted that the FCC and the Minnesota [%49] Commission mandated that apace
Ecr collocation be allocated cn a first-coma, first-served basis. FCC Ordexr ©
585; Consolidated . Order, p. 17. AWS stated thar while the FCC permitted ILECS to
retain a "limifed amount of floor space for defined future uses," ILECS were not
-permitted to reserve space for future use on terms more favorable than those
applicable to other teleccmmunications carriers sceking space for their own use.

FCC Order PP 585, 602, 604.

AWS asserted. that to the . axtent USWC proposed to reserve svace for ite own use
'that exceeds the 1lmltdtlon8 imposed by the FCC its proposal must be rejected.

awS gtated that if Uswr denies AWS collocation. space.due to space exhaustior,

the Comm1551cn should require USWC te provide detailed flcor plans and explain
the uges of its space and steps taken to avoid space exhaustion.

3. Commissaion Action

Congistent with its reasoning and action in the Consolidated Arbitration Order
(page 17), the Commission will require USWC to explain and demonstrate the
uses of its-.space if it denies AWS access due to space exhauation.

P. Nondiscriﬁina:ory Access to Unbundled Network Elements |

1. AWS

AWS assertad that USWC is reguired by [*50] the Federal Act, Section

251 (c) (3) to provide nondiscriminatory access to unbundled pnetwork elements at
" any technically feausible point. According to AWS, USWC must negotiate in good
faith for any special unbundling required for a wireless application.

AWS noted that FCC Rule S1.319 limts the following network elemeniLy that U S
WEST must make accesgible: local loop. network interface devices, local and
tandem gwitches, interoffice transmission facllities, gignaling networks,
call-related databases, operational support systems functions, and operator
carviceg/directory assiastance facilillies. AWS noted that the FCC slso stated
“that State Commissions could require the unbundling of additiemal network
elements. (FCC Order, P 368).

AWS reccmmended that the Commission require USWC to negotiaze and make available
other unkundled elemente that are necessary for wireless applicatiorn's

2. OsWC
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UswC dBﬂeItﬁd that 1t ‘complies with all FCC reqguirements for providing unbundled
network elements and that.there is no dispute on this iasue. USWC, in accordance
with FCC rules, will negotiate with other carriers to make additiornal network
elements available. USWC stated that AWS has not identified (*51] any
specific?additional natwork elements which it sesks to unbundle.

3. The Deparcment

The- Deparrment noted that the FCC requires that an INIEC must wmake available at
-least seven network elements and allows state commissions to raquire further

elements . to be unbundled. The Department supported AWS' request that the
Commission require the parties to negotiate for additional unbundled netwerk
elements rather than a requlrement that AWS follow the bona fide request process

suggested by USWC.

4. Th'e" ALJ

nondlscrlmlnatory access to network elements on an unbundled basxs at any
technlcally feasible point. The FCC's rule requires the ILEC to unbundle the
following elemanhs ﬁnecwcrk interface device, local loop, switching capability,
intercffice tranumlsalon fac1llt1es signaling'necworks, call-related data
.haqes, operatlonal support syatems, and operator gervices and directory

‘assigtance. 47 C.F.R. § 51.319.

The ALJ fouhd that USWC's propOSed bona fide request (BFR) process for each
nunbundled e€lement ig inconsistent with the FCC rules and should not be allowed.
The ALJ 4tated that USWC is- required ([*52) to provide nondiscriminatory
aecess, to unbundled network. element- at any technically feasible point. A
neCWGrk element is cons;dered technlcally feasible absent technical or
operat lonal concezn ‘that praVent the fulfillment of a request by a
tnlnrommun;cncions carrier. The ALJ stated that if AWS determines that another.
agpect of- unbundlzng is rﬂquired for a specific wireless application, USWC must
_negotiate with AWS in good faith for such application. Such an element mugt be
provided unless,Uswc demonstrates it is net technically feasible.

S.‘ComMiséion AnalYﬁis and Action

in the Consolidacad Arb1Crat10n ORDER AFTER RECONSIDERATION, the Commission
-rejected USWC's request for a BFR process for each reguest for subloop access.
The Commlssion stated

v s WBST s requesc £for a: BFR process for each request for subloop access
‘reversas the thrust of the Act and the FCC rules and the burden of prcof
established in the Commnigsion‘s own procedural order.®
(Recongideration Order at 16).

The Commission finds that this reasoning should apply with egual force to this
case. The Commission will require unbundling of additicnal elements on a
cage-by-case basis il it is technically feasible. [*53] 47.C.F.R. § 51.317.
Under the burden wf proof established for this proceeding, USWC will 'have the
burden of proving the unavailability of particular unbundled network elemcnts.
Absent such a showing, USWC must provide nondiscriminatory access to unbundled
network elements, including specific wireless applications, through negotiation.
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Q. Access to Operacxonal Suppcrc Systems

Operacxonal suppo:t systems (OSS) include a variety of computer databages and
systemsthlch'support netwprk operating services. The parties did not agree
whether USWC .should be required to develop and implement electromic interfaces
'for access to Lis operational support systems for ordering, provisioning and

maintenance/repalr funcrionsg.
L. AWS

AWS complained thalL USWC has denied its legal obligation to provide
noudiscriminatory access to ita gupport systems, axgulng that its legal
.obligation under 2s1i{c) is mutually exclusive. Bccording to AWS SWC hasg
separate. ‘and’ independent duties ta: (1) negotiate in good falch, (2)
anerconnect tacilities and equipment; (3) provide nondiscriminatory access te
necwork elements ot an unbundled -basis; (4) otter telecommunications services
for resale- at ‘wholesale [*54] ‘ratee; and (5) provide physical and virtual

rcellocatlon.

Aws argued chat wlthouc greater spec1t1c1tv in an agreement, it will not be

- guaranceed the -same access. to' information as is available to USWC. AWS' proposed
Interconnectlcn Agreemenf ‘Section ‘3 containg terms for the pruvision of an
lnterface for - transterrlng and rece1v1na Order Confirmatian, Completion Notices,
.and other 1nfcrmation Secc;on S(c) contains AWS' proposal for the provision of
malnLenance/repa1* intexface lncludinq the implementation of uniform industry
.#tandards being develcped by the Order and Billing Forum.

2. USWC

USWC countered that AWS did.not raise this issue in its petition and therefore
" the Arbitrator néed not consider it. According to USWC, the Fecderal Act limits
the CommlBBion s consmdﬁ*atlon of issues to those that are raised in the
A,;pctltlon :and in the response. USWC stated that it has not received a proposal '
- from AWS. on.electromic access and without knowing AWS' requirementg, it cannot
formulaCe’a'résponse USWC gtated that A%S and U S WEST have only had limited
J‘negotlatlou ‘of system accasr and that ‘it (USWC) is willing to continue '
v negotlations on . this issue; ‘

QUSWC argued thac~neither the Federal [*55] Act nor the FCC Order requires

" unbundled access to OSS. for interconnection. USWC stated that the requirements
stated in FCC Rules P51.305 are extenaive and detailed and do not include access
to operatlcnal support systems. Because both of rhe intercomnecting companies
maintain-all facilities required to service their end use customers, there is no
need Co access the other carrier's 0SS. USWC stated .thar it will evaluate any
requegt £rom AWS to derermine if it is achievable, the timing and the cost.

3. The Department

The Depaxtment recommended granting AWS' request for rsal time, ete»trcn;c
interfaces (access) ta USWC's OSS services: ordering, provisioning, and
maintenance gysatems. The Department gtated that FCOC Rule Section 51.319(f)
spec1f1cally requires LECs to unbundle and pravide nondiscriminatory access to
the network operations support systems functions of pre-ordering, ordering,
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provzsxoning, malntenance and repair, and billing functions. The Department also

-~ noted that .in the Consolldated ‘Arbitration Proceeding, the Commission
1nterpreted ‘the FCC First Order. and rcfused to restrict how & purchaser of

unbundled network elements mlght gyge thase unbundled elements.
4. [!56]] The ALJ

The ALJ no:ed chac ‘gsSwWC's operatlonal support system is a network element. The
ALT reaaoned that because USWC"s operational suppert system is a network
element, .both the Act and FCC mandat= access on a nondiscriminatory basis. To
‘meet the Act's ‘and the FCC's requirements, the ALJ stated, USWC must provide
accegs to AWS at least equal in- gualiry to that enjoyed by USWC. Because the
record is vozd‘of any proposal by USWC to provide guch paxity, the ALJ

concluded, it ig reasonable to apply the elecrtronic interfaces proposed by AWS. .
5. camﬁission Action

.The Coﬁﬁi ssibn fJnds that 055 ig:a network element. A3 required by the Act and

v’-FCC,-therefore, the Commission’ will direct USWC tc grant AWS access to these

. mervices on-a nondlscrlmlnator] ‘basgis. This decision 13 consistect with the

-'Lcmmlssion s, retusal in’ che Consolldated Arbitration Proceeding to restrict how
‘a purchaaer of’ unbundled- neLwork elements might use those unbundled elements. It

ia also conals:ent with the Eighth Circuit Court.of Appeala'! July 18, 15997 order

Loone petitlons for review ' ‘of the FCC s rules implementing the Telecommuninartions

'-ﬁAcc of 1996
R. Remedigs‘for SeEQiéexéééliﬁy Viclations
1. A'w"s'"

[*57] : Aws recommended SLandards relatxng to network reliability, network
_‘.interfaca apecificatzonc, error ‘performance, cperaticns, and administration cf
. -outages.‘Aws ‘stated that its. p_oposed service quality standards should be. met

U by USWC ! and SpBlelC remedles 1mposed if not met,

2. uswc. o S ' :

- TISWC - r=commended that service quallty standards be determined in a separate
‘g’proceeding 51m1lar ‘to. how’ costs are being addresaed. Although Do current pending
_service quality case- includes ‘AWS, the standards determined in Docket No.
421/M 96- 729 855.909 Mgrged coulq be applied tc the U S WEST - AWS relationship.

:Regardlng performance credlts -USWC cbjected to AWS' attempt to enforce.
rpenaltzes ‘on USWC. for not mee:zna AWS' requested performance standards. USWC
asserted that'béhéltles are. 1llegal unwarranted and unrelated to any harm that
AWS may ‘suffer. USWC argued that there is no evidence in the record that these
penalties are appropriate - ‘nor doas the Act or FCC rules permit them in the
‘context of .an arbitrated proceedlng USWC concluded that if AWS believes it is
being illegally discriminated against it can seek remedies from the Commission,

‘the FCC or the courts.

3. The Department

. The Dépaftmeﬁt (*#58] stated the Federal Act requiras that the gquality of an
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unbundled element and the access to such unbundled element shall be at least
'cqual in quallcy to thac which the incumbent LEC providez to itgelf. The
Department . further noted that the FCC stated in its rules that if technically
feasible the quality of an element and access to that element may "upon request,
be auperlor in .quality to that which the incumbent LEC provides to itself." The
Departmant noted- that competitcrg purchasing unbundled elements have a
lcg*timate 1nceresc to ensure rthat their customers receive high quality gervice.
Without: specifuc servica quality or performance standards a competitor may be

" unable to engure the guality of service it expects. The Department stated that
if USWC doesg not - ‘provide a sufficient level of service quality for its own
customers, competitors should not be limited tec that standard.

The Department noted that the Commigsion's service quality rules set broadly
defined minimum standards. As such, they should not be the basis for setting
. Bervice quallcy standards for competitcrs. The Department stated that AWS's
' proposal, . including penalty}prOV;31ons reagonably addressed its needs asz a
(59! competitor using USWC's network elements and services.

4. The ALJ
j,The ALT noced the 1mpo*tance of se*vice guality standards in the prov131on ot
.wlrelees servxceb Qver the- years, the ALJ observed, AWS has experienced
_‘{problems wzth USWC in. terms of provzsionxng delays, service outages and .
“‘blocking: The. BL.J: stated thdt ANS ‘has drafted detalled quality and performance
standards which relate dlrectly to the functions of Network Reliabkility, Netwark
I*n:erface Speclflcaczoxs Exror Performance, Operations and Administration of
-Outages. The ‘ALJ found ‘that sach of the proposed guality and performance
fSﬁandarda is based on specifi¢-industry scandards, reliability objectives and
performance -Bpecificatious.

By contrast, the ALJ found, USWC has failed to present evidence regarding its
internal quality or performance standards to agsure that its customers receive

‘the qualltj of service to which they have become accustomed. The ALJ concluded
that the service quality standards and pexformance credits proposed by AWS '
shouLd be . approved

S{,Commission Action

,The'ccmMissibn'will adopt the ALJ's recommendation and reagening and require U §
-WEST to meet-the service quality standards proposed [#60] by AWS and be
‘lzablc fer apecxflc remedies 1f those standards are not met.

S AcégssitbrPoles, Ducts, Conduits and Rights of Way

The partie§ agreed that USWC . must provide nondiscriminatory access to poles,

ductse, conduits, and rightg-ocf-way, bul disagreed as to what extent USWC must '
accommodate AWS needs and whether USWC should be able to reserve 15 percent of '
Capa"lty for maintenance and administrative purposes.

: AWS
\
AWS argued that USWC must provide nondiscriminatory access to its poles, ducts,
condutts, and righta-of-way in the same fashion and cn the same rates, terma and
conditvions as it provides itself or other third party. According to AWS, this

v
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access must accommodate AWS' technological needs, including the use of

alternative. tachnologies such ag micro-cell technology. U 3 WEST mugt take

. reagonable scepg to prcvide acceszc even to the extent of modifying its
~fac1liLles ‘to increasne capaciry AWS gtated that USWC should be allowed to
reserve space only to the extent necessary for required maintenance and
.admlnla:racive purposes baged on generally accepted engineering principles.

Aws.objéctbd'to USWC's plan ta reserve 15 percent gpare capacity in its cvonduitc
and . '[*61] ducts for itself while denying access to facilitieas by AWS. AWS
clarified chat it deoes not cbjeCt to USWC retaining a reasonable amount of
necessary capacicy for maintenance and administrative purposes. However, AWS
asserted ‘that:-a 15 percent.reserve capacity was not supported in the record and
should not ‘ba the standard authorized level of capacity reservation. AWS noted
that the FCC, in its order at Paragraph 117C, does not allow an ILEC to favor
itself by reserving capacity for' some undefined future need. AWS noted that the
iLommlSSlon in the Consolidated Arbitration Proceeding (Consalidated Order, pp.
'43-44) also .recognized the need for USWC to reserve capacity for maintenance and
' admlnlsCratlve purpoges according to generally accepted engineering principles. '

Awsiobje¢:ed:thU5was claim that access requirements are reciprocal for AWS.

. AWS-argued that this position is contrary to the FCC Order that determined that
CHMRS . prov1ders are not .LECs for purpoaes cf the Federal Act. Furthermore, AWS

~ ‘erated, the Commission in the Consolldated Arbitrated Prccaedlng did pot place
3recxprocal oblzgatlons on carriers other than USWC and recommended that this
‘position’ should be- rejected in this [*62] proceeding also.

2. Uswc'

. USWC stated that it will provide nondiscriminatory access to its poles,
cohduits;_innerduct rights-of-way, on a first come, first served basis, as long
as . capacity exists. USWC acknowledged that the Federal Act Ssction 251(b) (4)
obli .gates. all local exchange carriers to provide access to competing

. telecommunicatlon providers bu“ .agserted that this would 1nclude AWS not just

~ ILECs - such ag USWC. USWE a*gued that contract provisidns must be reciprocal for
both parties not just the incumbent. USWC claimed that it should not ke

required to construct or rearrange facilities for another carrier and should be
-allowed to keap 15 percent.of available capacity for maintenance and repair

purposes

'1Regard1ng Aws s reference to 4ts wmicro-cell devices, USWC testified that placing
'these dpvlceg ot the tops of ‘poles may cause network reliability concerns. Uawc
also objecred to . AuWS seeking  to ‘place the burden on. USWC to obtain authority for
.rights-of-way on ‘behalf’ of AWS. USWC noted that it acquired its existing rights
through specxfzc permics, lLCensgs, or easementg from public and private
parties. USWC: argued that it has no authority, under Minnesota law, to extend
[*63] ivs easement rights that it has ac¢quired from some uiLher party, to AWS.

~ USWC suggésted that AWS should seek authority from rhe granting authority

' direccly for its own use. : ~ '

3. ‘The Department
’ !

The Department recommended following the decigiong in the Consolidated
Arbitrated Proceeding and require USWC to make reasonable efforts to accommodate
access by AWS and provide that any disputes should be resolved by the
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C Commiasion;»

Ragarding the 15 percenc r:sorve capacity isaue, the Department slated that USWC
. -ghould be. requlred ‘to show that ‘it is reserving capacity only for maintenance

and adminlstrarlve purposes in accordance with generally accepted engineering

pr1nc1ples

4. Thc:ALJ
The ALJT noted that Section 251(b) (4) of the Act places the duty on USWC to
afford ;cccsb'to'polés, ducts, conduits, and righte of way . . . to competing
providers of telecommunications on rates, termg, and conditions that are
consistent with section 244.

Sectlon 444(f)(l) requlres u:xlltles to provide Ynondiacrimipatory access to any

'5polc,'condu1t or r;ght of way. owned or controlled by it". The ALJ nated that

this’ language ig. repeated in 47 C.F.R. § 1.1403 and that Paragraph 1163 of the

C[*B4] FPC B, First Order requires

'utilltles ro cake all zeasonable steps to accommodate requests for access in
. these’ 51Cuations .Before" denylng access based.-on a lack of capacity, a utility

v'tmust explore potential accommodatlons in good falth with the partics seeking

'accesgv.-

The. ALS cxted ‘the Commlqsion .8 Order in the Consolidated Arbitration Proceeding

in Wthh ohe Commlsslon held that U & WEST could

'malncain spa*e capacaty only as reasonably necessary for maintenance and

-adminlstratlve ‘purposes, based upon generally accepted englneerlng princ1ples

) consolldated A:b1cratxon Order at 44.

"The ALJ found :hac USWC falled to prove in this proceedlng that generally

accepted engineering. crlnriples require it to reserve 15 percent of the capacity
cf ducts and.conduits for maintenance and administration. Therefore, the ALJ
concluded, USWC must make: ruasonable efforts to accommodate access by AWS to U S

. WEST fac111t1es in accordance with applicable law. Disputes aver whather a

reasonable accommodatlon has been made should be submlcted to the Commission.

Regarding cbevrights of way diopute. the ALJ stated chat AWS should be afforded

‘nondigcriminatory access to USWC's rights [*65] of way and related facilities

" on the same termg and conditions which USWC provides to itself or a third party

“in. accordance with pection 251 (b) (4) of the Act. According to the ALF, such
access must accommodate the different technological needs of AWS as a CMRS

provider to the - ‘extont technically feasible.

vS..Commiscion.Accion

1Followxng Lhe reasouning. and recommendarlons of the ALJ and the Department and

congistent with the Commission's Order in the Consolidated Arbitration
Proceeding, the Commission will require USWC to make all reasonable efforts te
provide access to its poles, ducts, conduits and rights-of-way.
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v, Evaluation of Pyoposead.Contracts

ANS Argued thdt its agreemenz should be adopted because it is clear and complies

wzch federal ' law covering all issues necessary for a procompetitive
1nterconnection agreemen:..AHs asserted that USWC's agreament is ambiguous,

internally inconsistaent and lncomplete AWS also cbjected that USWC's agreement
also defers too many 1ssues for future negotiation.

2. USWC‘

USWC stated that its Type 2 ramplate agreement chould be adopted because it has
been revmewed'and approved by nine state cocmmissions and complies with ([+*6s]
Sections 251 and 252(d) of the Federal Act. While AWS claims its proposed
agreement is superlor, USWC argued that a review of both agreements shaws the

- topics are’ vmrtually 1dent1cal aand language of specitic provisions goverrning

T gencral terms and’ condltlons are: similar. Where languaqe is  different, USWC
stated USWC s proposed agreement ‘i fair while AWS' agreement tends to favor

o -Aws_ ..

S HSwWC den;ed RWS',claxma that us WC & agreement is repetitive, amblguous and
'1nterna11y consxstent USWC czted varlous exampleq where its lan,uage is more

E USWC clalmed thac Aws proposed agreement places a number of con*ractual
lelgacions ‘o’ USWC that is covered by existing law. To the extent that AWS!
contract gocs beyond what the law requ1res USWC argued,. it is improper and

'unfa;r
3. The‘Deﬁartment
':The Department rited. that the Comm1551on has the authority to gelect either
. parties’. ‘concract in- thls arbltraczon but favored the AWS ccontract because, it
“stated, ‘the ' Uswc ccntracc leaves issues open to be resolved in a separate
agreement. 1nclud1ng COllOCdt’Dn unbundled elements and rates, and terms for

' ancillary sexvices. . [+67}: _‘The Departmenc advised that USWC's approach left
too’ many: zssuas unresolved con:rary to the intent of the arbitration process.

- The~ALJ*

“The aLJd recommended that EWS' proposed LuCerconnactlon agreement should be
adopted asg the .agreement of the’ .parties except ac ‘otherwise modified or limited

by the. dec1sxons in this arbltracion

.The -ALJ Eound .that the .Act requxrea that a parcy perxtlonlng for arbitration is
- required to provida the -state Commizszion with

all relevant documentation concerning (i) the unresolved issues; {1i) the
- position of each party with: respect toc those issues: and (iii) any other issue
.dzsousqed and resolved ‘by the parties.
4

47 U.s.c.'-s ‘252'(b») (2) (A) .

The ALJ noted that a State Commigsion is then empowered to impose appropriate
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: ,__condir:'i'one upon the .partiee to the agreement. 47 U.S.C. § 252(b)(4) (C). The ALJ
etated that the Act contemplates an actual contract emerging from the
arbitr&tionﬁ@47 u.s.C. § 252(e)12)(81.

The ALG found that the AWS ‘contract more comprehensively addresses technical
lncerconneccion matters and -contains general terms and conditicns customarily
contained in acanda—d conmerc1al agreements. The ALJ also found that the AWS
[*68] . 'contract more ccmprehenslvaly addrcsses issues thdt, if not addressed,
mighc delay or. prevenc the partles' achlevement of an interconnection agreement.

By contrast the ALJ noted che USWC ‘proposed contract deals with several
erucial” areaa by aetting ‘them aside for resolution by a separaCe agreement. The
ALJ notad. that getting issues ‘aside without the agreement of rthe parties could
delay implemencaC1on and achievement of an interconnection agreement. The ALJ

- did not £1nd the fact. ncted by USWC, that USWC'a proposed contract has been
-selecced aa the template by other State Comm1351ons persuasive. The ALJ noted
~that’ the Commlssxon has rejected USHC B p*oposnd centraat in favor of AT&ET's
proposed contract language in, the Consolidated Arbitration Proceeding.

(Consclldabed Arbltrac1on Order at 7). ; :
:gS;.CommLssxon Action .

Pontrary CO USWC s Cldlm that the Commission has no authority to choose one of
thé‘agreementa,-the Comm13510n believes that it must choose, .as it did in the

© - Conaolidated:’ Arbitrated Proceedlug, in order to facilitate an orderly
mllmplemcntatlon of the arbltraced .agreement. In chp Consolidated Arbitration

Order, thc Commmasxon stated ac page 8:

The Commlsazon sees '['69} ’.no 1mped1ment in the Act t.o incorporating
provisxons [of - thac contract or any ather intoc its final decision. Indeed, the
Rct. contemplates actual concracts ‘emerging from these arbitrations, providing
'for subsequent State commlesxon review of an agreemenc adopted by arbitxration
) - {emphasis added) " 47 U, S C. § 252(e) {2)(B). In adopting apecific
contractual language the Comm1851on is merely imposing terms. and conditions
under autnority of the Act: See 47 U.S.C. § 252 (b} (q) (C) .

R HaVing revzewed both propoaed concracCe and the arguments of the partCies, the
" Commission' finds that AWS ! proposed ‘interconnecticn Aagreement complics with
federal law and- more comprehens;vely addresses the contract iasues.

, For these rcaaons and others. StaLed by the ALY and the Department, the

_‘COmMiBSlQn fxnds that AWE' proposed contract offers the best alternative among

. the competing proposals submxtcad.zn this proceeding. Thaerefore, the Commisaion
;w;ll adopc it d6° a templace for -an agreement betwaen the parties, except as
modlfled or llmiced by the decisions in th:s arpbitration.

LU, Arbitration Costs

Based on the’ 421 company code number porticn of the docket number assigned
E*70] to this proceeding, all costs of this arbitration would be baorne by
USWE . ‘AWS Was. not assigned a company code number and thal number had not been
made part of ‘the .docket number because it was presumed, at the time that docket

- humber was assigned, that the public agencies (the Commission, the Office of

*Adm;nlscracive Hearings, and the Department) did not have the authority to bill
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AWS.
Uswc notlfied che Conmuasicn that it objected to bearing all

“on May 12 1997
the Commisgion regquested

‘aosts: aaaocxated with this. docket and oo June 2, 1597,
: iutereated partles tlle commencs and reply commedta

Subeequently. Awg voluncarily agreed to share equally with USWC concerning the
1costs in - thzs arbltratxon proceedxng AWS clarified, however, that it does not
.bel;eve tha: the Comm15510n bhag authorlty, under Mlnncsota statutes or the Act,

. £O .asseas: coscc of this arbztration proceeding against AWS. AWS stated that itsg

'w1llingneas to share the. casts of the arbitration should not be construed in any
V way ‘an nnbjeccxng AWS to fucture. assessments under Minn. Stat. § 237.295.

The. Comm1s5xon acknowledgea AWS'* agreemenr to share equally the costg of thig
arbitration. (p- 412/EM-97-371) wlth USWC. Thesa [*71] costs include the costs
- . .of the Departmenc, the Offlce of Administrative Hearings, and the Commission.
* . The Commlssion undsrstands Chdt AWS' w1111ngness to share the costs of this

;,funder Mlnn scat g 237 295, in’ llght of AWS' agreement to smhare equally in che
. costs of. thls ‘arbicration with USWC, it is not necessgary for .the Commission to
3determinc 1n iLa Oxder whether it has the authorLCy and obligation to assess

costs agalnst AWS

ORDER

'1; That ChL commiasion cake admlnistrative notice of the FCC's First Report and
* Order, In the Matter of Implementatlcn of Local Competxc1on Provigions in the

: Telecommunlcaclons ‘Act cf 1996 CC Docker No. 96-38, dated August 8, 1936.

‘ éL The Comm:sszon decmdes the arblcrated issues as set forth in the body of this
O:der, inrlud;ng the follow;ng :

., that’ the agrnement ekpressly provide for future modlfICdthﬂ and
_— théc “the agreemenc expreszly state that any future . modxf1c¢tlons or amnndmencs
Twill be brought before the : Commisaion for approval.,

3. Mlnn Rules. Part 7829 3000 aubp 1 is varied and the parties are directed
Cto file ‘any . pet;cxons for rehearzng [*72] or reconslderatlon within 10 days
‘of the lsauance of the Ordar. fzom this meecing.

. 4. If a party f;les for reconsideratlon, the party shall submit alternative
.con:rart language to 1mplement its proposed resolution of the issue(s) that it
© wants’ the Commission to reconszdcr ‘

5. vac and AWS -shall’ aubmzt a flnal ccncxacc, containing all the arbitrated and
negotlated terms, to- the CommIquon for review pursuant to 47 U.S$.C. § 252(e) no
,later ‘than 20 days from the service date of the Commiasicn Order in this
proceeding. 1f a party objects ‘to.any language in the contract, the party must
.indicate the basis for that objertion as part of the filing of the contract, and
: the party must submit propceed alternative conrtract language.

'6“.The cont:acting pa;tiea sha;l'serve'cheir contract on the service list
provided by the Commission. The contract must be served on the date the contract
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‘is submitted to the Cominission.

7. .The pér;iggﬁfparticipant&.and_inﬁcrested persons shall have 10 days from the
' date the partiés submit their contract to the Commisgion to file comments
regarding the contract. '

8. This Order shall become effective immediately.

BY ORDEROF. THE COMMISSION
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ORDERNO. 9‘7'.‘2';1{1
ENTERED  AUG 0 4 19g7-

- BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
ARB 16

In the Matter of the Petition of AT&T Wireless )
Services, Inc., for Arbitration of )
Interconnection Rates, Terms, and Conditions ) ORDER
Pursuant to the Telecommunications Act of )
)

1996.

Procedural History

On October 3, 1996, AT&T Wireless Services, Inc. (AWS), served U S WEST
Communications, Inc. (USWC), with a written request under the Telecommunications Act of
1996 (47 U.S.C. §151 et seq.) (the Act). The request asked USWC to terminate AWS’s
existing interconnection contract and negotiate a new agreement for interconnection, services,
and network elements under the Act to facilitate AWS’s provision of wireless services in
Oregon. On March 6, 1997, AWS filed a timely petition for arbitration with the Commission.
In accordance with §252(b)(1) of the Act, AWS requested the Commission to resolve all the
unresolved issues raised in AWS's petition. Ruth Crowley, an Administrative Law Judge with
the Commission, was designated to act as Arbitrator.

On April 1, 1997, USWC filed a Response and Motion to Dismiss. On April 2, 1997,
the parties and the Arbitrator held a telephonic prehearing conference. During the conference,
the parties agreed to the schedule for this docket, including an opportunity for AWS to reply
to USWC’s motion to dismiss. On April 25, 1997, the Arbitrator issued a ruling denying
USWC’s motion to dismiss and determining that all the issues for which USWC requested
dismissal were proper for arbitration under the Act. On May 9, 1997, another prehearing
conference was convened by telephone to discuss procedures, discovery issues, and related
topics.

An evidentiary hearing in this- matter was conducted on May 20, 1997. After the
hearing, AWS filed five exhibits (AWS 15 through AWS 19). Through stipulation or by
ruling of the Arbitrator, these items were admitted into evidence. The parties filed briefs on
June 13, 1997. The Arbitrator’s Decision issued on July 3, 1997, and the parties filed
comments regarding that decision on July 14, 1997.
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Statutory Authority

This arbitration was conducted under 47 U.S.C. §252(b). The standards for arbitration
are set forth in 47 U.S.C. §252(c):

In resolving by arbitration under subsection (b) any open issues and imposing
conditions upon the parties to the agreement, a State commission shall--

(1) ensure that such resolution and conditions meet the requirements of section
251, including the regulations prescribed by the Commission pursuant to

section 251;
(2) establish any rates for interconnection, services, or network elements

according to subsection (d); and
(3) provide a schedule for implementation of the terms and conditions by the
parties to the agreement.

On August 8, 1996, the Federal Communications Commission (FCC) issued rules
pursuant to 47 U.S.C. §§251 and 252. 47 C.F.R. § 51.100 et seq.!

On October 15, 1996, the Eighth Circuit Court of Appeals stayed operation of the FCC
rules relating to pricing and the “pick and choose” provisions.> Jowa Utilities Board v.
Federal Communications Commission et al., Case Nos. 96-3321 et seq. (8th Cir., October 15, -
1996) (Order Granting Stay Pending Judicial Review). On November 12, 1996, the United ~
States Supreme Court issued a ruling which declined to lift the stay. The stay will remain in
effect until the appeals are decided on the merits. Because of the stay, I have considered the
FCC pricing rules to be advisory and not binding on this arbitration. T

On November 1, 1996, the Eighth Circuit Court of Appeals issued an order partially -
lifting its October 15 stay with respect to Commercial Mobile Radio Services (CMRS) issues.
The Court determined that the stay should be lifted with respect to reciprocal compensation
set forth in FCC Rules 51.701, 51.703, and 51.717. That November 1 order made these FCC

rules applicable to this arbitration proceeding.

On July 18, 1997, the Eighth Circuit filed its decision in this matter. The court
vacated the following provisions: 47 C.F.R. §§ 51.303, 51.305(a)(4), 51.311(c), 51.315(c)-(f)
(vacated only to the extent this rule establishes a presumption that a network element must be
unbundled if it is technically feasible to do so), 51.405, 51.505-515 (inclusive), 51.701-51.717
(inclusive, except for 51.701, 51.703, 51.709(b), 51.711(a)(1), 51.715(d), and 51.717, but only
as they apply to CMRS providers), 51,809; First Report and Order, §§ 101-103, 121-128, and
180. The court also vacated the proxy range for line ports used in the delivery of basic
residential and business exchange services established in the FCC’s Order on
Reconsideration, dated September 27, 1996.

! Unless otherwise indicated, references to the “FCC Order” are to FCC 96-325.

? The provisions of the rules subject to the stay are 47 C.F.R. §§Sl.501-515 (inclusive), 51.601-611 (inclusive),
51.701-717 (inclusive), the default proxy range set forth in the order for line ports, and 51.809.
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Commission Review

Section 252(e)(1) of the Act requires that any interconnection agreement adopted by
negotiation or arbitration shall be submitted for approval to the state commission. Section
252(e)(2)(B) provides that the state commission may reject an agreement (or any portion
thereof) adopted by arbitration only “if it finds that the agreement does not meet the
requirements of section 251, including the regulations prescribed by the [FCC] pursuant to
section 251, or the standards set forth in subsection (d) of this section.” Section 252(e)(3)

further provides:

Notwithstanding paragraph (2), but subject to section 252, nothing in this section shall
prohibit a State commission from establishing or enforcing other requirements of state
law in its review of an agreement, including requiring compliance with intrastate ..
telecommunications service quality standards or requirements.

Commission Conclusion

The Commission has reviewed the Arbitrator’s Decision and the parties’ comments
under the standards set out above. Except as indicated below, we conclude that the
Arbitrator's Decision comports with the requirements of the Act, applicable FCC rules, and
relevant state law and regulations. We have also provided clarification or additional
explanation of the Arbitrator's Decision where appropriate.

USWC Exceptions

Paging Issue (Issue C): The Act mandates reciprocal compensation for transport and
termination. Because, according to USWC, pagers do not terminate traffic, they are not
eligible for mutual compensation under the Act. USWC’s argument that paging providers do
not terminate traffic is unconvincing. As the Arbitrator’s Decision points out, CMRS
providers are considered telecommunications carriers under the Act. The FCC Report and *
Order specifically state that paging providers, as telecommunications carriers, are entitled to
reciprocal compensation for transport and termination of local traffic and are not required to
pay charges for traffic originating on other carriers’ networks. The Eight Circuit decision left -
those portions of the Report and Order intact. We decline to change the Arbitrator's Decision

on Issue C.

Electronic Interfaces for Operational Support Systems (OSS) (Issue D): USWC
argues for modification of the Arbitrator's Decision to the extent that it requires USWC to
provide access to OSS and maintenance and repair electronic interfaces. USWC contends that
this issue was not properly raised in the Petition, since it was raised, if at all, by inclusion of
certain proposed language in the AWS proposed contract attached to the Petition. USWC
concludes that this issue should not be considered. Moreover, USWC argues that the Act
does not require it to provide access to OSS for interconnection (as opposed to access for
resale and access to unbundled elements). USWC is amenable to working on an electronic
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interface for AWS as an interconnector, but requests clarification that it is not required to do
so by federal law.

We consider that inclusion of the language referring to OSS in AWS's proposed
contract, attached to the Petition, raises the issue for purposes of this Arbitration. Asto
USWC’s argument that there is a distinction between OSS for interconnection and OSS for
access to unbundled elements, we disagree. Under the Act, and as held by the Eighth Circuit,
OSS constitutes a network element and as such is subject to the unbundling requirements of
§251(c)(3) of the Act. The purpose for which a competitive provider employs OSS is
irrelevant to this legal requirement. We decline to change the Arbitrator's Decision on this

issue.

Effective Date for Reciprocal Compensation (Issue A(4)) USWC/congen that the
Arbitrator's Decision setting the effective date for reciprocal corpensatior %t the date of- filing/
the interconnection request rather than the date when the stay was lifted, is inconsistent with
the decision in ARB 7, Western Wireless's petition. We conclude that the legal analysis set
forth in the Arbitrator's Decision is correct and decline to change it.

—= Access to Poles, Ducts, Conduits, and Rights-of-Way (Issue E): USWC does not -
contest this part of the decision but asks that the Order clarify that access is to be granted only’
if it is in compliance with safety regulations. The Arbitrator's Decision at pp. 18-19 is -
modified by the addition of the text below in double brackets:

Resolution: Duty to afford access to poles, ducts, conduits, and rights of way is
reciprocal; USWC may keep spare capacity for maintenance and administrative purposes
based on a bona fide development plan; USWC must take reasonable steps to expand
capacity where necessary. [[Access to tops of poles must be consistent with all relevant
electric and safety regulations.[]

* Kk % % %

USWC is to allocate space on its poles, etc., in a nondiscriminatory way, on a first
come, first served basis. [[Access to tops of poles shall be consistent with all electric and
safety regulations.]] USWC may reserve reasonable space for its maintenance and
administrative needs, in accordance with a bona fide development plan.

AWS Exceptions

Bill and Keep (Issue A(1)): The Arbitrator's Decision rejected bill and keep for AWS.
AWS argues that its cost study shows that transport and termination costs are in balance even
if traffic is not. This is the same argument AWS presented to the Arbitrator in briefs. We do
not believe that AWS's reasoning is consistent with the Act and Order. AWS also complains
that the Arbitrator's Decision treats AWS differently from all other CLECs who have
requested bill and keep.
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We conclude that the Arbitrator's Decision with respect to bill and keep is correct.
The decision reviews our finding from Order No. 96-021 (CP 1, 14, and 15) that bill and keep
is appropriate where traffic is in balance, and recites AWS's admission that traffic between
"ILECs and CMRS providers is not in balance. Even assuming, for the sake of argument, that
we were willing to stretch our classification of appropriate situations for bill and keep to
include situations in which costs were in balance, we would not accept an unreviewed cost
study such as the one AWS submitted in this proceeding.

Tandem Issue (Issue A(2)): AWS argues, as it did in its briefs, that its Mobile
Switching Center (MSC) is equivalent to a tandem, in terms of geographic coverage and
functionality. AWS objects that the Arbitrator's Decision is based on the Commission’s
decision in ARB 7.

We adopt the reasoning given in the Arbitrator's Decision for rejecting AWS's
argument that the MSC is equivalent to a tandem. On review, we find that the record in this
case supports the findings with respect to the MSC in the Arbitrator's Decision.

Reciprocal Compensation if Bill and Keep is Not Adopted (Issue A(2)): AWS asks for
clarinication as to what mileage band applies for the transport element. The Arbitrator's
Decision did not specify a mileage band. AWS advocated a 25-mile band for transport (equal
to the weighed average transport distance reported by USWC for all mileage bands in other

USWC states).

We adopt AWS's proposed mileage band. We modify the Arbitrator's Decision, at
p- 5, to add the text in double brackets:

AWS proposes to pay USWC the rates established in UM 351, Order No. 96-283,
Revised Appendix C, as modified by UM 844, Order No. 97-239, Appendix C. AWS will
pay USWC the tandem rate for traffic terminated at USWC’s tandem, plus average transport,
and the end office rate for traffic terminated at USWC’s end office. [[AWS proposes a 25-
mile band for transport (equal to the weighed average transport distance reported by USWC
for all mileage bands in other USWC states)]].

We modify the Arbitrator's Decision, at p. 8, adding the words in double brackets:

The Commission has spent years working out a methodology for costing and pricing,
and the dockets named above are the result of that work. The methodology is established and
reviewable. USWC’s methodology and results are unreviewed and the inclusion of a
depreciation reserve deficiency is a departure from standard Commission costing/pricing
policy. I will adopt the UM 351 rates (set forth in Revised Appendix C to Order No. 96-283)
as modified by UM 844, Order No. 97-239, Appendix C, for transport and termination
between the parties. [[I also adopt a 25-mile band for transport, as AWS proposes.]]
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Effective Date (Issue A(4)): AWS agrees with the Arbitrator's Decision’s assignment
of October 3, 1996, as the effective date for reciprocal compensation, but argues that the
effective date determination is tied to what rate should apply between the date of the request
for interconnection and the effective date of the arbitrated agreement. This issue is contingent
on our taking jurisdiction of the contract between USWC and AWS which may have expired
on Dec. 31, 1996, or have been extended its “evergreen” clause by virtue of the parties’
omission of a written termination. The Arbitrator did not take jurisdiction over the parties’
contract dispute. We adopt the Arbitrator’s reasoning and find that arbitration under the Act
is not the proper forum to resolve this contract dispute.

14

Access to Poles, Ducts, Conduits, and Rights-of-Way (Issue E): AWS argues that the
Arbitrator's Decision allowing USWC access to AWS's poles, ducts, conduits, and rights-of-
way is inconsistent with the Commission’s decision in ARB 3/6. There the Commission
relied on the Act and Order to conclude that access rights differ for incumbents and new

entrants.

After reviewing the relevant sections of the Act, we conclude that AWS's argument is
correct. The right to obtain access does not extend to incumbent local exchange carriers.
Accordingly, AWS is not required to provide USWC with access to poles, ducts, conduit, and
rights-of-way owned or controlled by AWS. The Arbitrator’s Decision at p. 18 is modified to
include the word in double brackets:

Resolution: Duty to afford access to poles, ducts, conduits, and rights of way
is [[not]] reciprocal; USWC may keep spare capacity for maintenance and administrative
purposes based on a bona fide development plan; USWC must take reasonable steps to
expand capacity where necessary. Access to tops of poles must be consistent with all
relevant electric and safety regulations.

The first paragraph on p. 19 of the Arbitrator’s Decision is replaced by the followmg
paragraph:

Section 251(b)(4) of the Act requires all local exchange carriers to provide access to
poles, ducts, and rights-of-way. However, §251(b)(4) also specifies that access be provided
on “rates, terms, and conditions that are consistent with section 224.” Section 703 of the Act
amends Section 224. Section 224(f)(1) provides that “[a] utility shall provide a cable
television system or any telecommunications carrier with non-discriminatory access to any
pole, duct, conduit, or right-of-way owned or controlled by it.” (Emphasis added.) The
definition of “utility” in section 224(a)(1) is amended to include “any person who is a local
exchange carrier or an electric, gas, water, steam, or other public utility, and who owns or
controls poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire
communications.” (Emphasis added.) Section 703 further amends §224(a)(5) to provide that
“[fJor purposes of this section, the term “telecommunications carrier” (as defined in section 3
of this Act) does not include any incumbent local exchange carrier as defined in sectidn
251(h).” (Emphasis added.)
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Contract Language (Issue F): The Arbitrator's Decision asks AWS to prepare a
contract “within the scope of what is contemplated by the Act and the FCC Order.” AWS
requests clarification regarding what in its agreement is beyond the scope of the Act.

Except as specifically provided in the Arbitrator's Decision, we find no particular
provision of AWS's agreement beyond the scope of the Act and Order. We conclude that the
Arbitrator’s language was meant merely as a cautionary statement.

Service Quality Rules (Issue G): AWS recognizes that our other decisions have
declined to impose service quality standards on USWC. AWS requests, however, that our
order include the language from ARB 3/6 and several other arbitrations to the effect that -
USWC must prepare detailed specifications for showing its existing quality and performance

standards.

We find AWS's request reasonable and will add the following language to the
Arbitrator’s Decision at p. 22. This paragraph will be the final paragraph in the section on

Issue G:

However, §251(c)(3) of the Act requires local exchange carriers to provide unbundled
network elements on a reasonable and nondiscriminatory basis at levels of quality at least
equal to the quality the carrier provides itself. Therefore, USWC shall provide AWS current
written objective measures of quality for: 1) billing; 2) operator assistance; 3) preorder, order,
provisioning, and maintenance/repair; 4) network quality; and 5) provisioning of
interconnection and unbundled elements, within 30 days of the effective date of the
agreement.

Physical Interconnection (Other Issues): AWS objects to the Arbitrator's adoption of
USWC’s proposed limits on the length of facilities that USWC must construct. AWS argues
that thedimitation is inconsistent with the Act and past Commission decisions. In previous
decisions (CP 1, 14, 15; ARB 3/6) the Commission found that USWC must share the cost of
meet point facilities for interconnection, and the parties must negotiate mutually acceptable
meet points. Under the Act (§251(c)(2), (3)) and the Order (§553), meet point arrangements
are technically feasible and within the scope of the ILEC’s interconnection obligations. No
limit on the length of facilities is expressed.

We find that AWS's argument is correct. We modify the Arbitrator's Decision at p. 25
by adding the bracketed word:

Physical Interconnection: Parties to negotiate mid-span meet arrangements and
points of interconnection; [[no]] limit imposed on length of facilities USWC must ‘
construct; compensation necessary; direct trunks to be established when traffic between a

USWC end office and the AWS switch exceeds 512 CCS. \

The parties should negotiate meet points for interconnection and traffic exchanged on
two-way trunks. USWC’s proposed standard for length of facilities it must construct as part
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of 2 mid-span arangement is rejected. I adopt USWC's proposal to establish direct trunks
when traffic between its end office and the AWS switch exceeds 512 CCS.

ORDER

IT IS ORDERED that the Arbitrator’s decision in this case, attached to this order, is

adopted as amended herein.
AUG 0 4 1997

Made, entered, and effegtive .

Rdéerﬁ::miltoﬁ . on Eachus
Chairm: Commissioner

Yodn H. Smith
Commissioner

A party may request rehearing or reconsideration of this order pursuant to ORS 756.561. A .
request for rehearing or reconsideration must be filed with the Commission within 60 days of
the date of service of this order. The request must comply with the requirements of OAR 860-
014-0095. A copy of any such request must also be served on each party to the proceeding as
provided by OAR 860-013-0070(2). A party may appeal this order to a court pursuant to
applicable law. '
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